UNITED STATES v. WINDSOR (2013)
The State of New York recognizes the marriage of New York residents
Edith Windsor and Thea Spyer, two women who wed in Ontario, Canada, in
2007. When Spyer died in 2009, she left her entire estate to Windsor.
Windsor sought to claim the federal estate tax exemption for surviving
spouses, but was barred from doing so by §3 of the federal Defense of
Marriage Act (DOMA), which amended the Dictionary Act—a law
providing rules of construction for over 1,000 federal laws and the whole
realm of federal regulations—to define "marriage" and "spouse" as
excluding same-sex partners. Windsor paid $363,053 in estate taxes and
sought a refund, which the Internal Revenue Service denied. Windsor
brought this refund suit, contending that DOMA violates the principles of
equal protection incorporated in the Fifth Amendment. While the suit was
pending, the Attorney General notified the Speaker of the House of
Representatives that the Department of Justice would no longer defend §3's
constitutionality. In response, the Bipartisan Legal Advisory Group
(BLAG) of the House of Representatives voted to intervene in the litigation to
defend §3's constitutionality. The District Court permitted the
intervention. On the merits, the court ruled against the United States,
finding §3 unconstitutional and ordering the Treasury to refund Windsor's tax
with interest. The Second Circuit affirmed. The United States has not
complied with the judgement.
Opinion of the Court: Kennedy, Ginsburg, Breyer, Sotomayor, Kagan.
Dissenting opinions: Roberts; Scalia, Roberts (in part), Thomas; Alito,
Thomas (in part).
JUSTICE KENNEDY delivered the opinion of the Court.
I
In 1996, as some States were beginning to consider the concept of same-sex
marriage, and before any State had acted to permit it, Congress enacted the Defense of
Marriage Act (DOMA). DOMA contains two operative sections: Section 2, which has not
been challenged here, allows States to refuse to recognize same-sex marriages performed
under the laws of other States.
Section 3 is at issue here. It amends the Dictionary Act in Title 1, §7, of the
United States Code to provide a federal definition of "marriage" and "spouse." Section 3 of
DOMA provides as follows: "In determining the meaning of any Act of Congress, or of
any ruling, regulation, or interpretation of the various administrative bureaus and
agencies of the United States, the word 'marriage' means only a legal union between one man
and one woman as husband and wife, and the word 'spouse' refers only to a person
of the opposite sex who is a husband or a wife."
The definitional provision does not by its terms forbid States from enacting laws
permitting same-sex marriages or civil unions or providing state benefits to residents in

that status. The enactment's comprehensive definition of marriage for purposes of all
federal statutes and other regulations or directives covered by its terms, however, does
control over 1,000 federal laws in which marital or spousal status is addressed as a matter
of federal law….
II
It is appropriate to begin by addressing whether either the Government or BLAG
[Bipartisan Legal Advisory Group], or both of them, were entitled to appeal to the Court
of Appeals and later to seek certiorari and appear as parties here.
There is no dispute that when this case was in the District Court it presented a
concrete disagreement between opposing parties, a dispute suitable for judicial resolution. .
. . The decision of the Executive not to defend the constitutionality of §3 in court while
continuing to deny refunds and to assess deficiencies does introduce a complication.
Even though the Executive's current position was announced before the District Court
entered its judgment, the Government's agreement with Windsor's position would not
have deprived the District Court of jurisdiction to entertain and resolve the refund suit;
for her injury (failure to obtain a refund allegedly required by law) was concrete,
persisting, and unredressed. The Government's position—agreeing with Windsor's legal
contention but refusing to give it effect—meant that there was a justiciable controversy
between the parties, despite what the claimant would find to be an inconsistency in that
stance. Windsor, the Government, BLAG, and the amicus appear to agree upon that
point. The disagreement is over the standing of the parties, or aspiring parties, to take an
appeal in the Court of Appeals and to appear as parties in further proceedings in this
Court….
In this case the United States retains a stake sufficient to support Article III
jurisdiction on appeal and in proceedings before this Court. The judgment in question
orders the United States to pay Windsor the refund she seeks. An order directing the
Treasury to pay money is "a real and immediate economic injury." . . . That the Executive
may welcome this order to pay the refund if it is accompanied by the constitutional ruling it
wants does not eliminate the injury to the national Treasury if payment is made, or to the
taxpayer if it is not. The judgment orders the United States to pay money that it would not
disburse but for the court's order. The Government of the United States has a valid legal
argument that it is injured even if the Executive disagrees with §3 of DOMA, which results
in Windsor's liability for the tax. Windsor's ongoing claim for funds that the United
States refuses to pay thus establishes a controversy sufficient for Article III jurisdiction.
It would be a different case if the Executive had taken the further step of paying Windsor
the refund to which she was entitled under the District Court's ruling….
The Court's conclusion that this petition may be heard on the merits does not
imply that no difficulties would ensue if this were a common practice in ordinary cases.
The Executive's failure to defend the constitutionality of an Act of Congress based on a
constitutional theory not yet established in judicial decisions has created a procedural
dilemma. On the one hand, as noted, the Government's agreement with Windsor raises
questions about the propriety of entertaining a suit in which it seeks affirmance of an
order invalidating a federal law and ordering the United States to pay money. On the
other hand, if the Executive's agreement with a plaintiff that a law is unconstitutional is
enough to preclude judicial review, then the Supreme Court's primary role in determining
the constitutionality of a law that has inflicted real injury on a plaintiff who has brought a

justiciable legal claim would become only secondary to the President's. This would
undermine the clear dictate of the separation-of-powers principle that "when an Act of
Congress is alleged to conflict with the Constitution, '[i]t is emphatically the province
and duty of the judicial department to say what the law is.'"
III
When at first Windsor and Spyer longed to marry, neither New York nor any
other State granted them that right. After waiting some years, in 2007 they traveled to
Ontario to be married there. It seems fair to conclude that, until recent years, many
citizens had not even considered the possibility that two persons of the same sex might
aspire to occupy the same status and dignity as that of a man and woman in lawful
marriage. For marriage between a man and a woman no doubt had been thought of by
most people as essential to the very definition of that term and to its role and function
throughout the history of civilization. That belief, for many who long have held it,
became even more urgent, more cherished when challenged. For others, however, came
the beginnings of a new perspective, a new insight. Accordingly some States concluded
that same-sex marriage ought to be given recognition and validity in the law for those
same-sex couples who wish to define themselves by their commitment to each other. The
limitation of lawful marriage to heterosexual couples, which for centuries had been
deemed both necessary and fundamental, came to be seen in New York and certain other
States as an unjust exclusion.
Slowly at first and then in rapid course, the laws of New York came to
acknowledge the urgency of this issue for same-sex couples who wanted to affirm their
commitment to one another before their children, their family, their friends, and their
community. And so New York recognized same-sex marriages performed elsewhere; and
then it later amended its own marriage laws to permit same-sex marriage. New York, in
common with, as of this writing, 11 other States and the District of Columbia, decided
that same-sex couples should have the right to marry and so live with pride in themselves
and their union and in a status of equality with all other married persons. After a
statewide deliberative process that enabled its citizens to discuss and weigh arguments for
and against same- sex marriage, New York acted to enlarge the definition of marriage to
correct what its citizens and elected representatives perceived to be an injustice that they
had not earlier known or understood.
Against this background of lawful same-sex marriage in some States, the design,
purpose, and effect of DOMA should be considered as the beginning point in deciding
whether it is valid under the Constitution. By history and tradition the definition and
regulation of marriage, as will be discussed in more detail, has been treated as being
within the authority and realm of the separate States….

DOMA….enacts a directive applicable to over 1,000 federal statutes and the
whole realm of federal regulations. And its operation is directed to a class of persons that
the laws of New York, and of 11 other States, have sought to protect.
In order to assess the validity of that intervention it is necessary to discuss the
extent of the state power and authority over marriage as a matter of history and tradition.
State laws defining and regulating marriage, of course, must respect the constitutional
rights of persons, see, e.g., Loving v. Virginia (1967); but, subject to those guarantees,
"regulation of domestic relations" is "an area that has long been regarded as a virtually
exclusive province of the States."
The recognition of civil marriages is central to state domestic relations law
applicable to its residents and citizens. The definition of marriage is the foundation of the
State's broader authority to regulate the subject of domestic relations with respect to the
"[p]rotection of offspring, property interests, and the enforcement of marital
responsibilities." "[T]he states, at the time of the adoption of the Constitution, possessed
full power over the subject of marriage and divorce…[and] the Constitution delegated no
authority to the Government of the United States on the subject of marriage and
divorce."
Consistent with this allocation of authority, the Federal Government, through our
history, has deferred to state-law policy decisions with respect to domestic relations. . . .
In order to respect this principle, the federal courts, as a general rule, do not adjudicate
issues of marital status even when there might otherwise be a basis for federal
jurisdiction. Federal courts will not hear divorce and custody cases even if they arise in
diversity because of "the virtually exclusive primacy…of the States in the regulation of
domestic relations."
The significance of state responsibilities for the definition and regulation of
marriage dates to the Nation's beginning; for "when the Constitution was adopted the
common understanding was that the domestic relations of husband and wife and parent
and child were matters reserved to the States." Marriage laws vary in some respects from
State to State. For example, the required minimum age is 16 in Vermont, but only 13 in
New Hampshire. Likewise the permissible degree of consanguinity can vary (most States
permit first cousins to marry, but a handful—such as Iowa and Washington—prohibit the
practice). But these rules are in every event consistent within each State.
Against this background DOMA rejects the long-established precept that the
incidents, benefits, and obligations of marriage are uniform for all married couples within
each State, though they may vary, subject to constitutional guarantees, from one State to
the next. Despite these considerations, it is unnecessary to decide whether this federal
intrusion on state power is a violation of the Constitution because it disrupts the federal
balance. The State's power in defining the marital relation is of central relevance in this
case quite apart from principles of federalism. Here the State's decision to give this class of
persons the right to marry conferred upon them a dignity and status of immense import.
When the State used its historic and essential authority to define the marital relation in
this way, its role and its power in making the decision enhanced the recognition, dignity,
and protection of the class in their own community. DOMA, because of its reach and
extent, departs from this history and tradition of reliance on state law to define
marriage….

The Federal Government uses this state-defined class for the opposite purpose—
to impose restrictions and disabilities. That result requires this Court now to address
whether the resulting injury and indignity is a deprivation of an essential part of the
liberty protected by the Fifth Amendment. What the State of New York treats as alike the
federal law deems unlike by a law designed to injure the same class the State seeks to
protect. . . . By its recognition of the validity of same-sex marriages performed in other
jurisdictions and then by authorizing same-sex unions and same-sex marriages, New
York sought to give further protection and dignity to that bond. For same-sex couples
who wished to be married, the State acted to give their lawful conduct a lawful status.
This status is a far-reaching legal acknowledgment of the intimate relationship between
two people, a relationship deemed by the State worthy of dignity in the community equal
with all other marriages. It reflects both the community's considered perspective on the
historical roots of the institution of marriage and its evolving understanding of the
meaning of equality.
IV
DOMA seeks to injure the very class New York seeks to protect. By doing so it
violates basic due process and equal protection principles applicable to the Federal
Government. The Constitution's guarantee of equality "must at the very least mean that a bare
congressional desire to harm a politically unpopular group cannot" justify disparate
treatment of that group. In determining whether a law is motived by an improper animus
or purpose, "'[d]iscriminations of an unusual character'" especially require careful
consideration. DOMA cannot survive under these principles. The responsibility of the
States for the regulation of domestic relations is an important indicator of the substantial
societal impact the State's classifications have in the daily lives and customs of its
people. DOMA's unusual deviation from the usual tradition of recognizing and accepting
state definitions of marriage here operates to deprive same-sex couples of the benefits and
responsibilities that come with the federal recognition of their marriages. This is strong
evidence of a law having the purpose and effect of disapproval of that class. The avowed
purpose and practical effect of the law here in question are to impose a disadvantage, a
separate status, and so a stigma upon all who enter into same-sex marriages made lawful
by the unquestioned authority of the States….
The power the Constitution grants it also restrains. And though Congress has
great authority to design laws to fit its own conception of sound national policy, it cannot
deny the liberty protected by the Due Process Clause of the Fifth Amendment.
What has been explained to this point should more than suffice to establish that
the principal purpose and the necessary effect of this law are to demean those persons
who are in a lawful same-sex marriage. This requires the Court to hold, as it now does,
that DOMA is unconstitutional as a deprivation of the liberty of the person protected by
the Fifth Amendment of the Constitution. . . .
The class to which DOMA directs its restrictions and restraints are those persons
who are joined in same-sex marriages made lawful by the State. DOMA singles out a
class of persons deemed by a State entitled to recognition and protection to enhance their
own liberty. It imposes a disability on the class by refusing to acknowledge a status the
State finds to be dignified and proper. DOMA instructs all federal officials, and indeed all
persons with whom same-sex couples interact, including their own children, that their
marriage is less worthy than the marriages of others. The federal statute is invalid, for no

legitimate purpose overcomes the purpose and effect to disparage and to injure those
whom the State, by its marriage laws, sought to protect in personhood and dignity. By
seeking to displace this protection and treating those persons as living in marriages less
respected than others, the federal statute is in violation of the Fifth Amendment. This
opinion and its holding are confined to those lawful marriages….
The judgment of the Court of Appeals for the Second Circuit is affirmed.
CHIEF JUSTICE ROBERTS, dissenting.
I agree with Justice Scalia that this Court lacks jurisdiction to review the decisions
of the courts below. On the merits of the constitutional dispute the Court decides to
decide, I also agree with Justice Scalia that Congress acted constitutionally in passing the
Defense of Marriage Act (DOMA). Interests in uniformity and stability amply justified
Congress's decision to retain the definition of marriage that, at that point, had been
adopted by every State in our Nation, and every nation in the world….
But while I disagree with the result to which the majority's analysis leads it in this
case, I think it more important to point out that its analysis leads no further. The Court
does not have before it, and the logic of its opinion does not decide, the distinct question
whether the States, in the exercise of their "historic and essential authority to define the
marital relation," may continue to utilize the traditional definition of marriage.
The majority goes out of its way to make this explicit in the penultimate sentence
of its opinion. It states that "[t]his opinion and its holding are confined to those lawful
marriages," referring to same-sex marriages that a State has already recognized as a result of
the local "community's considered perspective on the historical roots of the institution of
marriage and its evolving understanding of the meaning of equality." Justice Scalia
believes this is a "'bald, unreasoned disclaime[r].'" In my view, though, the disclaimer is a
logical and necessary consequence of the argument the majority has chosen to adopt. The
dominant theme of the majority opinion is that the Federal Government's intrusion into an
area "central to state domestic relations law applicable to its residents and citizens" is
sufficiently "unusual" to set off alarm bells. I think the majority goes off course, as I have
said, but it is undeniable that its judgment is based on federalism….
We may in the future have to resolve challenges to state marriage definitions
affecting same-sex couples. That issue, however, is not before us in this case, and we
hold today that we lack jurisdiction to consider it in the particular context of
Hollingsworth v. Perry. I write only to highlight the limits of the majority's holding and
reasoning today, lest its opinion be taken to resolve not only a question that I believe is
not properly before us—DOMA's constitutionality—but also a question that all agree, and
the Court explicitly acknowledges, is not at issue.
JUSTICE SCALIA, with whom Justice Thomas joins, and with whom The Chief Justice
joins as to Part I, dissenting.
This case is about power in several respects. It is about the power of our people to
govern themselves, and the power of this Court to pronounce the law. Today's opinion
aggrandizes the latter, with the predictable consequence of diminishing the former. We
have no power to decide this case. And even if we did, we have no power under the
Constitution to invalidate this democratically adopted legislation. The Court's errors on

both points spring forth from the same diseased root: an exalted conception of the role of
this institution in America.
I
A
The Court is eager—hungry—to tell everyone its view of the legal question at the
heart of this case. Standing in the way is an obstacle, a technicality of little interest to
anyone but the people of We the People, who created it as a barrier against judges'
intrusion into their lives. They gave judges, in Article III, only the "judicial Power," a
power to decide not abstract questions but real, concrete "Cases" and "Controversies." Yet
the plaintiff and the Government agree entirely on what should happen in this lawsuit.
They agree that the court below got it right; and they agreed in the court below that the
court below that one got it right as well. What, then, are we doing here?
The answer lies at the heart of the jurisdictional portion of today's opinion, where a
single sentence lays bare the majority's vision of our role. The Court says that we have the
power to decide this case because if we did not, then our "primary role in determining the
constitutionality of a law" (at least one that "has inflicted real injury on a plaintiff") would
"become only secondary to the President's." But wait, the reader wonders— Windsor won
below, and so cured her injury, and the President was glad to see it. True, says the
majority, but judicial review must march on regardless, lest we "undermine the clear
dictate of the separation-of-powers principle that when an Act of Congress is alleged to
conflict with the Constitution, it is emphatically the province and duty of the judicial
department to say what the law is."
That is jaw-dropping. It is an assertion of judicial supremacy over the people's
Representatives in Congress and the Executive. It envisions a Supreme Court standing (or
rather enthroned) at the apex of government, empowered to decide all constitutional
questions, always and everywhere "primary" in its role.
This image of the Court would have been unrecognizable to those who wrote and
ratified our national charter. They knew well the dangers of "primary" power, and so
created branches of government that would be "perfectly coordinate by the terms of their
common commission," none of which branches could "pretend to an exclusive or
superior right of settling the boundaries between their respective powers." The Federalist,
No. 49. The people did this to protect themselves. They did it to guard their right to selfrule against the black-robed supremacy that today's majority finds so attractive. So it was
that Madison could confidently state, with no fear of contradiction, that there was nothing
of "greater intrinsic value" or "stamped with the authority of more enlightened patrons of
liberty" than a government of separate and coordinate powers.
For this reason we are quite forbidden to say what the law is whenever (as today's
opinion asserts) "'an Act of Congress is alleged to conflict with the Constitution.'" We can
do so only when that allegation will determine the outcome of a lawsuit, and is
contradicted by the other party. The "judicial Power" is not, as the majority believes, the
power "'to say what the law is,'" giving the Supreme Court the "primary role in
determining the constitutionality of laws." The majority must have in mind one of the
foreign constitutions that pronounces such primacy for its constitutional court and allows
that primacy to be exercised in contexts other than a lawsuit. The judicial power as

Americans have understood it (and their English ancestors before them) is the power to
adjudicate, with conclusive effect, disputed government claims (civil or criminal) against
private persons, and disputed claims by private persons against the government or other
private persons. Sometimes (though not always) the parties before the court disagree not
with regard to the facts of their case (or not only with regard to the facts) but with regard
to the applicable law—in which event (and only in which event) it becomes the
"'province and duty of the judicial department to say what the law is.'"
In other words, declaring the compatibility of state or federal laws with the
Constitution is not only not the "primary role" of this Court, it is not a separate, freestanding role at all. We perform that role incidentally—by accident, as it were—when
that is necessary to resolve the dispute before us. Then, and only then, does it become
"'the province and duty of the judicial department to say what the law is.'" …Our
authority begins and ends with the need to adjudge the rights of an injured party who
stands before us seeking redress.
That is completely absent here. Windsor's injury was cured by the judgment in her
favor. And while, in ordinary circumstances, the United States is injured by a directive to
pay a tax refund, this suit is far from ordinary. Whatever injury the United States has
suffered will surely not be redressed by the action that it, as a litigant, asks us to take. The
final sentence of the Solicitor General's brief on the merits reads: "For the foregoing
reasons, the judgment of the court of appeals should be affirmed." That will not cure the
Government's injury, but carve it into stone. One could spend many fruitless afternoons
ransacking our library for any other petitioner's brief seeking an affirmance of the judgment
against it. What the petitioner United States asks us to do in the case before us is exactly
what the respondent Windsor asks us to do: not to provide relief from the judgment below
but to say that that judgment was correct. And the same was true in the Court of Appeals:
Neither party sought to undo the judgment for Windsor, and so that court should have
dismissed the appeal (just as we should dismiss) for lack of jurisdiction. Since both
parties agreed with the judgment of the District Court for the Southern District of New
York, the suit should have ended there. The further proceedings have been a contrivance,
having no object in mind except to elevate a District Court judgment that has no
precedential effect in other courts, to one that has precedential effect throughout the
Second Circuit, and then (in this Court) precedential effect throughout the United States.
We have never before agreed to speak—to "say what the law is"—where there is
no controversy before us. In the more than two centuries that this Court has existed as an
institution, we have never suggested that we have the power to decide a question when
every party agrees with both its nominal opponent and the court below on that question's
answer….

A
There are many remarkable things about the majority's merits holding. The first is
how rootless and shifting its justifications are. For example, the opinion starts with seven
full pages about the traditional power of States to define domestic relations—initially
fooling many readers, I am sure, into thinking that this is a federalism opinion. But we are
eventually told that "it is unnecessary to decide whether this federal intrusion on state
power is a violation of the Constitution," and that "[t]he State's power in defining the
marital relation is of central relevance in this case quite apart from principles of
federalism" be- cause "the State's decision to give this class of persons the right to marry
conferred upon them a dignity and status of immense import." But no one questions the
power of the States to define marriage (with the concomitant conferral of dignity and
status), so what is the point of devoting seven pages to describing how long and well
established that power is? Even after the opinion has formally disclaimed reliance upon
principles of federalism, mentions of "the usual tradition of recognizing and accepting
state definitions of marriage" continue. What to make of this? The opinion never
explains. My guess is that the majority, while reluctant to suggest that defining the
meaning of "marriage" in federal statutes is unsupported by any of the Federal
Government's enumerated powers, nonetheless needs some rhetorical basis to support its
pretense that today's prohibition of laws excluding same-sex marriage is confined to the
Federal Government (leaving the second, state-law shoe to be dropped later, maybe next
Term). But I am only guessing.
Equally perplexing are the opinion's references to "the Constitution's guarantee of
equality." …[I]f this is meant to be an equal-protection opinion, it is a confusing one. The
opinion does not resolve and indeed does not even mention what had been the central
question in this litigation: whether, under the Equal Protection Clause, laws restricting
marriage to a man and a woman are reviewed for more than mere rationality…In accord
with my previously expressed skepticism about the Court's "tiers of scrutiny" approach, I
would review this classification only for its rationality. As nearly as I can tell, the Court
agrees with that; its opinion does not apply strict scrutiny, and its central propositions are
taken from rational-basis cases…But the Court certainly does not apply anything that
resembles that deferential framework.
The majority opinion need not get into the strict-vs.-rational-basis scrutiny
question, and need not justify its holding under either, because it says that DOMA is
unconstitutional as "a deprivation of the liberty of the person protected by the Fifth
Amendment of the Constitution"; that it violates "basic due process" principles; and that it
inflicts an "injury and indignity" of a kind that denies "an essential part of the liberty
protected by the Fifth Amendment." The majority never utters the dread words
"substantive due process," perhaps sensing the disrepute into which that doctrine has
fallen, but that is what those statements mean. Yet the opinion does not argue that samesex marriage is "deeply rooted in this Nation's history and tradition," a claim that would of
course be quite absurd. So would the further suggestion (also necessary, under our
substantive-due-process precedents) that a world in which DOMA exists is one bereft of
"'ordered liberty.'"

Some might conclude that this loaf could have used a while longer in the oven.
But that would be wrong; it is already overcooked. The most expert care in preparation
cannot redeem a bad recipe. The sum of all the Court's nonspecific hand-waving is that
this law is invalid (maybe on equal-protection grounds, maybe on substantive-dueprocess grounds, and perhaps with some amorphous federalism component playing a
role) because it is motivated by a " 'bare…desire to harm' " couples in same-sex
marriages. It is this proposition with which I will therefore engage.
B
As I have observed before, the Constitution does not forbid the government to
enforce traditional moral and sexual norms. I will not swell the U. S. Reports with
restatements of that point. It is enough to say that the Constitution neither requires nor
forbids our society to approve of same-sex marriage, much as it neither requires nor
forbids us to approve of no-fault divorce, polygamy, or the consumption of alcohol.
However, even setting aside traditional moral disapproval of same-sex marriage
(or indeed same-sex sex), there are many perfectly valid—indeed, downright boring—
justifying rationales for this legislation. Their existence ought to be the end of this case.
For they give the lie to the Court's conclusion that only those with hateful hearts could
have voted "aye" on this Act. And more importantly, they serve to make the contents of
the legislators' hearts quite irrelevant: "It is a familiar principle of constitutional law that this
Court will not strike down an otherwise constitutional statute on the basis of an alleged
illicit legislative motive." United States v. O'Brien (1968). Or at least it was a familiar
principle. By holding to the contrary, the majority has declared open season on any law
that (in the opinion of the law's opponents and any panel of like-minded federal judges) can
be characterized as mean-spirited.
The majority concludes that the only motive for this Act was the "bare…desire to
harm a politically unpopular group." Bear in mind that the object of this condemnation is
not the legislature of some once-Confederate Southern state (familiar objects of the
Court's scorn), but our respected coordinate branches, the Congress and Presidency of the
United States. Laying such a charge against them should require the most extraordinary
evidence, and I would have thought that every attempt would be made to indulge a more
anodyne explanation for the statute. The majority does the opposite—affirmatively
concealing from the reader the arguments that exist in justification. It makes only a
passing mention of the "arguments put forward" by the Act's defenders, and does not
even trouble to paraphrase or describe them. I imagine that this is because it is harder to
maintain the illusion of the Act's supporters as unhinged members of a wild-eyed lynch
mob when one first describes their views as they see them….

